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the exercise price or the tax with-
holding consequences of receipt, exer-
cise or vesting;

(4) Interests in broad-based index op-
tions, broad-based index futures, and
broad-based publicly traded market
baskets of stocks approved for trading
by the appropriate federal govern-
mental authority;

(5) Interests or rights to participate
in employee benefit plans of the issuer;

(6) Rights with an exercise or conver-
sion privilege at a price that is not
fixed; or

(7) Options granted to an underwriter
in a registered public offering for the
purpose of satisfying over-allotments
in such offering.

(d) The term equity security of such
issuer shall mean any equity security
or derivative security relating to an
issuer, whether or not issued by that
issuer.

(e) The term immediate family shall
mean any child, stepchild, grandchild,
parent, stepparent, grandparent,
spouse, sibling, mother-in-law, father-
in-law, son-in-law, daughter-in-law,
brother-in-law, or sister-in-law, and
shall include adoptive relationships.

(f) The term ‘‘officer’ shall mean an
issuer’s president, principal financial
officer, principal accounting officer (or,
if there is no such accounting officer,
the controller), any vice-president of
the issuer in charge of a principal busi-
ness unit, division or function (such as
sales, administration or finance), any
other officer who performs a policy-
making function, or any other person
who performs similar policy-making
functions for the issuer. Officers of the
issuer’s parent(s) or subsidiaries shall
be deemed officers of the issuer if they
perform such policy-making functions
for the issuer. In addition, when the
issuer is a limited partnership, officers
or employees of the general partner(s)
who perform policy-making functions
for the limited partnership are deemed
officers of the limited partnership.
When the issuer is a trust, officers or
employees of the trustee(s) who per-
form policy-making functions for the
trust are deemed officers of the trust.

NOTE: ‘‘Policy-making function’ is not in-
tended to include policy-making functions
that are not significant. If pursuant to Item
401(b) of Regulation S-K (§229.401(b)) the
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issuer identifies a person as an ‘‘executive of-
ficer,” it is presumed that the Board of Di-
rectors has made that judgment and that the
persons so identified are the officers for pur-
poses of Section 16 of the Act, as are such
other persons enumerated in this paragraph
(f) but not in Item 401(b).

(g) The term portfolio securities shall
mean all securities owned by an entity,
other than securities issued by the en-
tity.

(h) The term put equivalent position
shall mean a derivative security posi-
tion that increases in value as the
value of the underlying equity de-
creases, including, but not limited to, a
long put option and a short call option
position.

[66 FR 7265, Feb. 21, 1991, as amended at 56
FR 19927, May 1, 1991; 61 FR 30391, June 14,
1996; 63 FR 2868, Jan. 16, 1998; 73 FR 60093,
Oct. 9, 2008; 76 FR 71876, Nov. 21, 2011]

§240.15Ga-2 Findings and conclusions
of third-party due diligence reports.

(a) The issuer or underwriter of an of-
fering of any asset-backed security (as
that term is defined in Section 3(a)(79)
of the Act (15 U.S.C. 78c(a)(79))) that is
to be rated by a nationally recognized
statistical rating organization must
furnish Form ABS-15G (§249.1400 of this
chapter) to the Commission containing
the findings and conclusions of any
third-party due diligence report ob-
tained by the issuer or underwriter at
least five business days prior to the
first sale in the offering.

Instruction to paragraph (a): Disclo-
sure of the findings and conclusions in-
cludes, but is not limited to, disclosure
of the criteria against which the loans
were evaluated, and how the evaluated
loans compared to those criteria along
with the basis for including any loans
not meeting those criteria. This disclo-
sure is only required for an initial rat-
ing and does not need to be furnished
in connection with any subsequent rat-
ing actions. For purposes of this rule,
the date of first sale is the date on
which the first investor is irrevocably
contractually committed to invest,
which, depending on the terms and con-
ditions of the contract, could be the
date on which the issuer receives the
investor’s subscription agreement or
check.
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(b) In the case where the issuer and
one or more underwriters have ob-
tained the same third-party due dili-
gence report related to a particular
asset-backed securities transaction, if
any one such party has furnished all
the disclosures required in order to
meet the obligations under paragraph
(a) of this section, the other party or
parties are not required to separately
furnish the same disclosures related to
such third-party due diligence report.

(c) If the disclosure required by this
rule has been made in the prospectus
(including an attribution to the third-
party that provided the third-party due
diligence report), the issuer or under-
writer may refer to that section of the
prospectus in Form ABS-15G rather
than providing the findings and conclu-
sions itself directly in Form ABS-15G.

(d) For purposes of paragraphs (a)
and (b) of this section, issuer is defined
in Rule 17g-10(d)(2) (§240.17g-10(d)(2) of
this chapter) and third-party due dili-
gence report means any report con-
taining findings and conclusions of any
due diligence services as defined in Rule
17g-10(d)(1) (§240.17g-10(d)(1) of this
chapter) performed by a third party.

(e) The requirements of this rule
would not apply to an offering of an
asset-backed security if certain condi-
tions are met, including:

(i) The offering is not required to be,
and is not, registered under the Securi-
ties Act of 1933;

(ii) The issuer of the rated security is
not a U.S. person (as defined under Se-
curities Act Rule 902(k)); and

(iii) the security issued by the issuer
will be offered and sold upon issuance,
and any underwriter or arranger linked
to the security will effect transactions
of the security after issuance, only in
transactions that occur outside the
United States.

(f) The requirements of this rule
would not apply to an offering of an
asset-backed security if certain condi-
tions are met, including:

(i) The issuer of the rated security is
a municipal issuer; and

(ii) The offering is not required to be,
and is not, registered under the Securi-
ties Act of 1933.

(g) For purposes of paragraph (f) of
this section, a municipal issuer is an
issuer (as that term is defined in Rule

§240.160-2

17g-10(d)(2) (§240.17g-10(d)(2) of this
chapter)) that is any State or Territory
of the United States, the District of
Columbia, any political subdivision of
any State, Territory or the District of
Columbia, or any public instrumen-
tality of one or more States, Terri-
tories or the District of Columbia.

(h) An offering of an asset-backed se-
curity that is exempted from the re-
quirements of this rule pursuant to
paragraph (f) of this section remains
subject to the requirements of Section
15E(s)(4)(A) of the Act (156 U.S.C. 780-
7(s)(4)(A)), which requires that the
issuer or underwriter of any asset-
backed security shall make publicly
available the findings and conclusions
of any third-party due diligence report
obtained by the issuer or underwriter.

[79 FR 55261, Sept. 15, 2014; 79 FR 61576, Oct.
14, 2014]

§240.16a-2 Persons and transactions
subject to section 16.

Any person who is the beneficial
owner, directly or indirectly, of more
than ten percent of any class of equity
securities (‘‘ten percent Dbeneficial
owner’’) registered pursuant to section
12 of the Act (15 U.S.C. 780), any direc-
tor or officer of the issuer of such secu-
rities, and any person specified in sec-
tion 30(h) of the Investment Company
Act of 1940 (15 U.S.C. 80a-29(h)), includ-
ing any person specified in §240.16a-8,
shall be subject to the provisions of
section 16 of the Act (15 U.S.C. 78p).
The rules under section 16 of the Act
apply to any class of equity securities
of an issuer whether or not registered
under section 12 of the Act. The rules
under section 16 of the Act also apply
to non-equity securities as provided by
the Investment Company Act of 1940.
With respect to transactions by per-
sons subject to section 16 of the Act:

(a) A transaction(s) carried out by a
director or officer in the six months
prior to the director or officer becom-
ing subject to section 16 of the Act
shall be subject to section 16 of the Act
and reported on the first required Form
4 only if the transaction(s) occurred
within six months of the transaction
giving rise to the Form 4 filing obliga-
tion and the director or officer became
subject to section 16 of the Act solely
as a result of the issuer registering a
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